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THE LIABILITY OF TELEGRAPH COMPANIES FOR NEG- 
LIGENCE IN THE TRANSMISSION AND 
DELIVERY OF MESSAGES. 



I. The Liability Generally — Its Origin, Nature and Ter- 
ritorial Extent. 

(1). Its Origin and Nature. 

The liability of a telegraph company in regard to a message 
arises first out of the contract of transmission made by the agent 
of the company with the sender of the message. Of course, the 
company and the sender are free to make any sort of contract that 
they may see fit, so long as they do not violate some principle of 
law or public policy. The common practice, however, is for the 
sender simply to write the message on one of the blanks provided 
by the company and deliver it to the agent to forward. So the 
contract, beyond the valid stipulations printed on the blank, is 
implied. Generally stated, the contract thus implied is, that the 
company will transmit and deliver the message with due care and 
diligence. 

But the liability of telegraph companies does not grow entirely 
out of contract. Though the doctrine of the English courts is that 
the liability is purely contractual, 1 it is established in the Ameri- 
can courts that it grows, not only out of contract, but also, like 
that of common carriers, out of the public employment of the 
telegraph companies. 2 It is well settled that, because of the public 
nature of their business, the privileges granted them — among which 
is the extraordinary right of eminent domain — the practical mon- 
opoly which they enjoy, and the protection afforded them by stat- 
utes enacted for the protection of their property and the preserva- 
tion of the secrecy of their messages, telegraph companies are 
the servants of the public, and are bound to serve all with 

'MacAndrew t. Blec. Teleg. Co., 17 Com. Bench 3, Allen's Teleg. Cas. 38 ; 
Playford t. United King Teleg. Co., 4 Q. B. 706, Allen's Teleg. Cas. 437 ; Dick- 
son v. Reuter's Teleg. Co., 2 C. P. Diy. 12, 19 Moak's Rep. 313. 

2 Baldwin v. United States Teleg. Co., 45 N. Y. 744, 6 Am. Rep. 165 ; De Rutte 
t. New York, etc., Teleg. Co., 1 Daly 547, Allen's Teleg. Cas. 273 ; Ellis v. Am- 
erican Teleg. Co., 13 Allen 227 ; Smith v. Western U. Teleg. Co., 83 Ky. 104 ; 
Tyler v. Western V. Teleg. Co., 60 111. 421, 14 Am. Rep. 38 ; Western U. Teleg. 
Co. v. Carew, 15 Mich. 522, Allen's Telee. Cas. 345 ; Western U. Teleg. Co. t. 
Keynolds, 77 Va. 175, 46 Am. Rep. 715 ; Primrose v. Western U. Teleg. Co., 154 
U. S. 1. 
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impartiality and to exercise a very high degree of care in the per- 
formance of their public duties. In many of the States statutes 
have been enacted requiring them, under penalty, to forward 
with impartiality, and to transmit and deliver messages with dili- 
gence. 3 Even in the absence of statute, telegraph companies are 
bound to receive, transmit, and deliver messages without discrim- 
ination or partiality, and for a breach of this duty the party 
aggrieved may maintain an action ex delicto.* 

The degree of care which telegraph companies are required to 
exercise in the transmission and delivery of messages has been 
the subject of no little discussion. The question as to whether 
they are common carriers or mere bailees has been a favorite 
theme. Some of the learned judges and text writers have argued 
that they are "common carriers of intelligence," 5 others that though 
they are not insurers, yet they are common carriers. 6 On the other 
hand it is contended that, because they are not insurers, they are 
bailees. 7 All of which discussion is unnecessary. What matter 
whether they are called common carriers or not? Certainly, tele- 
graph companies are sui generis. There is no need of arbitrarily 
classifying them either as common carriers or as ordinary bailees, 
though in some particulars they resemble both. Since they differ 
radically from both, so their liability differs. 

Some of the earlier, and a few of the later, cases have held 
telegraph companies to the strict responsibility of common carriers, 
that is, that they are insurers of the correct and speedy transmis- 
sion and delivery of messages and liable for error or delay in any 
case. 8 In some of the States, as Kentucky, Mississippi, Minne- 
sota, Nebraska, South Carolina, and South Dakota, statutes have 
been enacted declaring, either that telegraph companies are com- 
mon carriers, or that they are subject to the same liability. 9 But 
the great weight of authority is that they are not common carriers 

s 2 Stimson's Am. St. Law. Sec. 8950-2. 

'Western U. Teleg. Co. v. Call Pub. Co., 44 Neb. 326, 48 Am. St. Rep. 729; 
Inter-Ocean Pub. Co. v. Associated Press, 184 111. 438, 75 Am. St. Rep. 1 84 ; 
Western U. Teleg. Co. v. Dubois, 128 111. 248, 15 Am. St. Rep. 109; Tyler v. 
Western U. Teleg. Co., 60 111. 421, 14 Am. Rep. 38 ; Smith v. Western U. Teleg. 
Co., 83 Ky. 104. 

"Western U. Teleg. Co. v. Call Pub. Co., 44 Neb. 326. 48 Am. St, Rep. 729. 

•Western U. Teleg. Co. v. Norris, (Tex.) 60 S. W. 982; Sherman and Redfleld 
on Negligence, Sec. 537. 

'Birney v. New York etc. Teleg. Co., 18 Md. 341, 81 Am. Dec. 607. 

"Parks v. Alta. Cal. Teleg. Co., 13 Cal. 422, Allen"s Cases 114 ; Western U. 
Teleg. Co. v. Call Pub. Co., 44 Neb. 326, 48 Am. St. Rep. 729. 

9 See Western U. Teleg. Co. v. Eubank, 100 Ky. 591, 66 Am. St. Rep. 361 ; 
Shaw v. Postal Teleg. Co., 79 Miss. 670, 89 Am. St. Rep. 666. 
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and not insurers, and so liable only for negligence or for wilful 
misconduct. 10 

The weight of authority is based upon sound reason. The law 
makes common carriers insurers of the goods intrusted to them 
because of the opportunity for embezzlement and collusion with 
thieves, and because, during the whole course of transmission, the 
carrier, through its servants, is in actual custody of the goods. In 
the case of telegraph companies, neither of these reasons can exist. 
There is no chance for embezzlement or collusion with thieves. 
In the language of Hunt J., in Leonard v. New York etc. Teleg. 
Co., 11 "the telegraph company has possession of nothing which, in 
its nature and of itself, is valuable. It is an idea, a thought, a 
sentiment, impalpable, invisible, not the subject of theft or sale, 
and as property quite destitute of value." Then, owing to the 
nature of the machinery, upon which telegraph companies rely, it 
is impossible for them to remain in actual custody of their lines. 
The lines may be broken by accident, climate, or malice. More- 
over, the instruments used are necessarily exceedingly delicate 
and subject to electrical disturbances. The consequences that may 
result from slight error or small delay are often very disastrous, 
and the damages that the companies may be obliged to pay are all 
out of proportion to the small amount charged for their services. 
With carriers it is different. The measure of damages for their 
breach of duty is rarely greater than the value of the goods. In 
view of the great possibility of error, and the extended conse- 
quences of error or delay, it would be unreasonable and unjust to 
hold the telegraph companies responsible in every case for what- 
ever damage might result from failure to deliver the message 
correctly and promptly. 

Since telegraph companies are not insurers, they are liable only 
for negligence (or for wilful misconduct, with which we are not 
concerned). The question arises, are they liable for gross negli- 

I0 De Rutte v. New York etc. Teleg. Co., 1 Daly 547, Allen's Cases 273; 
Breese v. United States Teleg. Co.. 48 N. Y. 132 ; Bills v. American Teleg. Co., 
13 Allen 227 ; Grinnel v. Western U. Teleg. Co., 113 Mass. 299 ; Fowler v. West- 
ern U. Teleg. Co., 80 Me. 381, 6 Am. St. Rep. 211 ; Western U. Teleg. Co. v. 
Carew, 15 Mich. 525, Allen's Cases 345 ; Gills v. Western U. Teleg. Co., 61 Vt. 
461 , 17 Atl. 736; Hart v. Western U. Teleg. Co., 66 Cal. 579, 56 Am. Rep. 119; 
Jones v. Western U. Teleg. Co., 101 Tenn. 442, 47 S. W. 699 ; Teleg. Co. v. Gris- 
wold, 37 Ohio St. 301, 41 Am. Rep. 500 ; Tyler v. Western U. Teleg. Co., 60 
111. 421, 14 Am. Rep. 38; Western U. Teleg. Co. v. Reynolds, 77 Va. 173. 46 
Am. Rep. 715 : Western U. Teleg. Co. v. Chamblee, 122 Ala. 428, 25 Sou. 232 ; 
Primrose v. Western U. Teleg Co., 154 U. S. 1. 

"41 N. Y. 544, 1 Am. Rep. 446. 
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gence, or ordinary negligence, or slight negligence ; must they 
exercise slight care, ordinary care, or great care. These are mere 
relative terms, and probably the safer plan would be to avoid them, 
and, if a mere term is desired, to say that they must exercise rea- 
sonable diligence. Compared with ordinary bailees, telegraph com- 
panies must exercise great care. Certainly what would be reason- 
able care in sending a telegram is a much higher degree of care 
than would be required in keeping goods in a warehouse. They 
must use that degree of care which a man of ordinary prudence 
would use in telegraphing for himself. This is always a safe rule. 
So, in this sense, they must use ordinary care; but, compared with 
that used in almost any other kind of business, the care required 
here would be called great care. Thompson, in his work on negli- 
gence, 12 says that telegraph companies are bound to use a degree 
of care "proportionate to the hazards and possibility of mistake in 
their business." In Fowler v. Western U. Teleg. Co., 13 Fowler, 
J., says: "They must exercise a degree of care commensurate with 
the importance of the trust reposed." These seem to be about the 
clearest short statements of the measure of their responsibility. 
Only those desiring speedy communication with others at a dis- 
tance will seek the services of telegraph companies. Since the toll 
charged is much higher than postage, all telegraph messages are 
more or less important. The slightest error made involves great 
pecuniary loss, or brief delay may cause severe mental suffering. 
In view of these facts, we repeat that what is reasonable care for 
telegraph companies to exercise in regard to messages, is a very 
high degree of care as compared with that demanded in most of the 
other employments. It is practically the same as that required of 
public carriers of passengers, which is said to be "the highest de- 
gree of practicable care." 

It must be noted that this degree of care is not a fixed quan- 
tity. Much greater care is necessary in the transmission and de- 
livery of a message involving great pecuniary loss or gain than of 
one in which only a small amount is at stake, and in the transmis- 
sion and delivery of a "social message" than of one containing 
merely good wishes or congratulations. The idea is well ex- 
pressed by Bishop: "His guaranty and responsibility hold him 
and his servants to a degree of carefulness which ascends and de- 

12 Vol. II., p. 831. 13 S0 Me. 381, 6 Am. St. Rep. 211. 
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scends with the greater or less magnitude of the interest involved 
and of the ill consequences of a miscarriage. Within which rule 
the carefulness required of him will necessarily a good deal vary 
with the circumstances." 1 * 

(2). The Territorial Extent of Liability — Connecting Lines. 

As to the responsibility of telegraph companies beyond their 
own lines, the analogy between common carriers and telegraph 
companies is so close that the same principles are applicable. A 
telegraph company is not bound by law to accept messages for 
transmission further than the terminus of its own line, 15 hence 
the liability of the company beyond its own line is based solely upon 
contract. The difficulty lies in determining what constitutes such 
contract. Those courts which, in carrier law, follow the rule of 
Muschamp's Case™ hold, or would hold, that, when the telegraph 
company accepts the message directed to a destination beyond its 
own line, it assumes, in the absence of contract to the contrary, 
by the very act of acceptance, the obligation to transmit the mes- 
sage to the place to which it is directed. 17 But just as most of 
the American courts have repudiated the doctrine of Muschamp's 
Case, so the great majority of them hold, or would hold, that the 
receipt of a message directed to a point beyond its own line is 
not sufficient evidence of a contract on the part of the company for 
transmission to the destination, and that, in the absence of express 
contract to the contrary, the liability of the initial company ceases 
when the message is properly delivered to the connecting line. 18 
The first company is regarded as the agent of the sender to deliver 
the message to the connecting line. Of course, the second com- 
pany is liable to the party damaged by its own negligence in any 
case. 

It is to be borne in mind that the rule of Muschamp's Case is a 
mere prima facie presumption, rebuttable by proof of a contract 

"Non-Con. Law, Sec. 1206. 

15 See Hutchinson on Carriers, Sec. 145. 

"8 M. & W. 241. 

"De Rutte v. New York etc. Teleg. Co., 1 Daly 547, Allen's Cases 273. Cf. 
Mobile etc. R. C. v. Copeland 63 Ala. 219 ; Southern Express Co. v. Shea, 38 Ga. 
519; Adams Express Co. v. Wilson, 81 111. 339. 

"Leonard v. New York etc. Teleg. Co., 41 N. Y. 545, 1 Am. Rep. 446 ; Bald- 
win v. United States Teleg. Co., 45 N. Y. 744. 6 Am. Rep. 165 ; Stevenson y. 
Montreal Teleg. Co., 16 TTp. Can. 530, Allen's Cases 71; Western IT. Teleg. Co. 
v. Munford, 87 Tenn. 190, 10 Am. St. Rep. 630. Cf.Mvrick v. Mich. R. Co., 
107 U. S. 102 ; Root v. Great Western R. Co., 45 N. Y. 524 ; Clyde v. Hubbard, 
88 Pa. St. 358 ; Burroughs v. Norwich etc. R. Co., 100 Mass. 26. 
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limiting the responsibility of the company to its own line. The 
question under discussion rarely arises, because on the back of the 
telegraph blanks is a stipulation that the company shall not be 
liable beyond its own line. Some knowledge of the question is es- 
sential for the determination of the validity of the stipulation. 
It is clear that the clause is reasonable and valid. 19 

II. Kegulations and Limitations. 
(1). Regulations. 

Like common carriers, telegraph companies may make reason- 
able rules and regulations for the conducting of their business. 
The right to make and enforce them is a necessary incident of the 
business. Every one is presumed to know that the right exists 
and is bound by the regulations, either by notice of them or by 
merely dealing with the company. 1 In this respect regulations 
must be distinguished from limitations upon liability, which will 
be considered later. Examples of regulations that have been held 
reasonable are that the message shall be written and plainly writ- 
ten; 2 that the message shall be written on the blanks provided by 
the telegraph company ; 3 that the message shall be prepaid ; 4 that a 
deposit shall be made for an answer, 5 or for delivery beyond a rea- 
sonable distance from the station; 6 that the company shall not be 
liable for messages given to its servants not authorized to receive 
them; 7 that the message shall not be indecent or immoral; 8 that 
the company shall fix and classify charges, etc. 9 

The company may fix reasonable free delivery limits, 10 but if 
the forwarding agent accepts extra compensation from the sender 

"Western U. Teleg. Co. v. Carew, 15 Mich. 525, Allen's Cases 278 ; De Rutte v. New 
York etc. Teleg. Co., 1 Daly 547, Allen's Cases 273 ; Western U. Teleg. Co. v. Munford, 
87 Tenn. 190, 10 Am. St. Rep. 630; Squire v. Western U. Teleg. Co. 98 Mass. 232. 

'Western U. Teleg. Co. v. Gildersleeve, 29 Ma. 232, 96 Am. Dec. 519 ; West- 
ern V. Teleg. Co. v. Neel, 86 Tex. 368, 40 Am. St. Rep. 847. 

2 People ex. rel. Cairo Teleg. Co. v. Western U. Teleg. Co., 166 111. 151, 36 
L. R. A. 627 ; Western U. Teleg. Co. v. Wilson, 93 Ala. 32, 9 Sou. 414. 

3 Harrls v. Western U. Teleg. Co., 121 Ala. 519, 25 Sou. 910. 

^Western U. Teleg. Co. v. Llddell, 68 Miss. 1, 8 Sou. 510; Harkness v. West- 
ern U. Teleg. Co., 73 Iowa, 190, 5 Am. St. Rep. 672. 

"Western U. Teleg. Co. v. McGuire, 104 Ind. 130, 2 N. E. 201 ; Hewlett v. 
Western TJ. Teleg. Co., 28 Fed. 650. 

"Western U. Teleg. Co. v. Henderson, 89 Ala. 510, 18 Am. St. Rep. 148; 
Whlttemore v. Teleg. Co., 71 Fed. 650. 

'Stanley v. Teleg. Co., 92 Oa. 13, 44 Am. St. Rep. 95. 

8 Bryant v. Western U. Teleg. Co., 17 Fed. 825; Western U. Teleg. Co. v. 
Ferguson, 57 Ind. 495. 

»See on whole subject note to Sweet v. Postal Teleg. Co., 53 L. R. A. 732. 

"Western U. Teleg. Co. v. Matthews, (Ky.) 67 S. W. 849; Whittemore 
v. Teleg. Co., 71 Fed. 650 ; Western U. Teleg. Co. v. Henderson, 89 Ala. 
510, 18 Am. St. Rep. 148 ; Western U. Teleg. Co. v. Robinson, 97 Tenn. 
638, 37 S. W. 545, 34 L. R. A. 431. 
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for delivery beyond the free delivery limits, or even agrees that 
the message shall be delivered beyond the limits, the company is 
bound. 11 

In one ease it is held that if the receiving agent, relying upon 
the addressee for pay, attempts, but negligently, to deliver beyond 
the limits, the company is bound. 12 So also where a custom has 
grown to deliver beyond the limits and the company makes effort 
to deliver and negligently fails, it is liable. 13 In some of the 
States, as Georgia and Indiana, statutes provide a penalty for fail- 
ure to deliver within one mile, or other stated distance, of the re- 
ceiving station. 14 

The company may also fix reasonable office hours, and need not 
deliver messages outside of these hours. Of course, the hours vary 
with the size and importance of the station. 15 The forwarding 
agent is not bound to know the hours of all the offices on the line 
so as to inform the sender of them, 16 but if he makes a special con- 
tract with the sender that the message shall be delivered at a cer- 
tain time, the company is bound by the contract, though the time is 
outside the hours of the receiving station. 17 

(2). Limitations Upon Liability. 

Limitations upon liability can be made only by contract. Mere 
notice is not enough. 18 All of the cases hold that telegraph com- 
panies, because of their public nature and on grounds of public 
policy, cannot exempt themselves, even by contract, from all 
liability for negligence. But, as to partial exemption, there is 
division and confusion. 

"Western U. Teleg. Co. v. Mathews, (Ky.) 67 S. W. 849; Western U. 
Teleg. Co. v. Robinson, 97 Tenn. 638, 37 S. W. 545, 34 L. R. A. 431. 

"Whittemore v. Teleg. Co., 71 Fed. 650. 

"Hendricks v. Teleg. Co., 126 N. C. 304, 78 Am. St. Rep. 659. 

"2 Stimson's Am. St. Law,- Sec. 8950. 

"Davis T. Teleg. Co. (Ky.), 54 S. W. 849, 92 Am. St. Rep. 371; Given v. 
Teleg. Co. 24 Fed. 119; Sweet v. Teleg. Co. (R. I.) 47 Atl. 881, 53 L. R. A. 
732 ; Western V. Teleg. Co. v. Neel, 86 Tex. 308, 40 Am. St. Rep. 847 ; Davis 
v. Teleg. Co. 46 W. Va. 48, 32 S. E. 1026 ; Western U. Teleg. Co. v. Van Cleave, 
107 Ky. 464, 92 Am. St. Rep. 366. 

"Given v. Teleg. Co., 24 Fed. 119; Sweet v. Teleg. Co. (R. I.), 47 Atl. 
881, 53 L. R. A. 732 ; Western U. Teleg. Co. v. Neel, 86 Tex. 368, 40 Am. 
St. Rep. M7. 

"McPeek v. Teleg. Co., 170 Iowa 356, 70 Am. St. Rep. 205,43 L. R. A. 
214 ; Bright v. Teleg. Co. (N. C.) 43 S. B. 843 ; Western U. Teleg. Co. v. Cavin 
(Tex.) 70 S. W. 229. 

"Pearsall v. Teleg. Co., 124 N. Y. 256, 21 Am. St. Rep. 662; De Rutte v. 
Teleg. Co., 1 Daly 547, Allen's Cases 243 ; Grinnel v. Teleg. Co., 113 Mass. 229, 18 
Am. Rep. 485 ; Western V. Teleg. Co. v. Reynolds. 77 Va. 173, 46 Am. Rep. 715 ; 
Birkett v. Teleg. Co., 103 Mich. 361, 50 Am. St. Rep. 375. 
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THE REPETITION CLAUSE. 

The telegraph companies seek such exemption chiefly through the 
repetition clause, which is a stipulation, printed on the back of 
their blanks, that 

"the company shall not bo liable for mistakes or delays in the transmis- 
sion or delivery, or for the non-delivery, of any unrepealed message, be- 
yond the amount received for sending the same." 

The decided weight of authority is that this clause, though as- 
sented to by the sender, will not exempt the company from liabil- 
ity for negligent delay in forwarding or delivering the message, 
or a failure to forward or deliver. 19 As to these faults, the repe- 
tition clause is not a reasonable stipulation, for repetition of the 
message would in no way cure them, and, being unreasonable, it is 
regarded as a mere device to avoid liability for the non-perfor- 
mance of a public duty, and so, void. 

There is greater conflict as to whether the repetition clause is a 
valid limitation upon the company's liability for negligence in the 
transmission of the message. Formerly the tendency was to hold 
the stipulation valid, but now, in the great majority of the States, 
it is held contrary to public policy and void. 20 

ls Bryant v. Teleg. Co., 1 Daly 575, Allen's Cases, 289 ; Birney v. Teleg. Co., 18 
Md. 341, 81 Am. Dec. 607 ; Manville v. Teleg. Co., 37 Iowa 214, 18 Am. Rep. 8 ; 
Smith v. Teleg. Co., 83 Ky. 104; Thompson v. Teleg. Co., 64 Wis. 531, 54 Am. 
Rep. 644 ; Western U. Teleg. Co. v. Way, 83 Ala. 542, 4 Sou. 844 ; Western U. 
Teleg. Co. v. Henderson, 89 Ala. 510, 18 Am. St. Rep. 148 ; Francis v. Teleg. Co., 
58 Minn. 252, 49 Am. St. Rep. 507, 25 L. R. A. 406 ; Western U. Teleg. Co. v. 
Graham, 1 Col. 230, 9 Am. Rep. 136; Thompson v. Teleg. Co., (N. C.) 12 S. E. 
427 ; Barnes v. Teleg. Co., 27 Nev. 125, 77 Am. St. Rep. 791 ; Beatty v. Lumber 
Co., (W. Va.) 44 S. E. 308: Western U. Teleg. Co. v. Lowrey, (Neb.) 49 N. W. 
707; Pacific Postal Teleg. Co. v. Fleischner, (Oreg.) 66 Fed. 899; Western U. 
Teleg. Co. v. Broesche, 72 Tex. 654, 13 Am. St. Rep. 843 ; Brooks v. Teleg. Co., 
(Utah) 72 Pac. 499. 

But see Clement v, Teleg Co. 137 Mass 463 ; United States Teleg. Co. v. Gil- 
dersleeve, 29 Md. 232, 96 Am. Dec. 519 ; Wolf v. Teleg. Co., 62 Pa. St. 83 ; Kiley 
v. Teleg. Co., 109 N. Y. 231 ; Pearsall v. Teleg. Co., 124 N. Y. 256, 21 Am. St. Rep. 
662 ; Birkett v. Teleg. Co., 103 Mich. 361, 50 Am. St. Rep. 574. 

2 "That the clause is valid : MacAndrew v. Teleg. Co., 17 Com. Bench 3, Allen's 
Cases 38 ; Primrose v. Teleg. Co., 154 U. S. 1 ; Hart v. Teleg. Co., 66 Cal. 579, 6 
Pac. 637 ; Colt v. Teleg. Co., 130 Cal. 657, 80 Am. St. Rep. 153 ; Camp v. Teleg. 
Co. 1 Met. (Ky.) 164, 71 Am. Dec. 461 (changed by statute) ; Ellis v. Teleg. Co., 
13 Allen 226 ; Redpath v. Teleg. Co., 112 Mass. 71 ; Grinnell v. Teleg Co., 
113 Mass. 299, 18 Am. Rep. 485 ; United States Teleg. Co. v. Gildersleeve, 29 Md. 
232, 96 Am. Dec. 519 ; Western U. Teleg. Co. v. Carew, 15 Mich. 525, Allen's Cas. 
345 ; Wann v. Teleg. Co., 37 Mo. 472, 90 Am. Dec. 472 (overruled by Reed v. 
Teleg. Co., infra) ; De Rutte v. Teleg. Co., 1 Daly 547, Allen's Cases 273 ; Breese 
v. Teleg. Co., 48 N. Y. 132, 8 Am. Rep. 526 ; Lassiter v. Teleg. Co., 89 N. C. 334 
(overruled by Brown v. Teleg. Co., infra.) ; Passmore v. Teleg. Co., 78 Pa. St. 
238 ; Western U. Teleg. Co. v. Stevenson, 128 Pa. St. 442. 18 Atl. 441 ; Tobin v. 
Teleg. Co., 146 Pa. St. 375, 28 Am. St. Rep. 802 ; White v. Teleg. Co.. 14 Fed. 710. 

That the clause is void : Western U. Teleg. Co. v. Short, 53 Ark. 437, 14 S. 
W. 649, 9 L. R. A. 744 ; Western U. Teleg. Co. v. Crawford, 110 Ala. 460, 20 Sou. 
Ill ; Western U. Teleg. Co. v. Chamblee, 122 Ala. 428, 82 Am. St. Rep. 89; West- 
ern U. Teleg. Co. v. Cook, (Cal.) 61 Fed. 624 ; Western U. Teleg. Co. v. Blanchard, 
68 Ga. 299, 45 Am. Rep. 480; Tyler v. Teleg. Co., 60 111. 421, 14 Am. Rep. 38; 
Western U. Teleg. Co. v. Tyler, 74 111. 168, 24 Am. Rep. 279 ; Sweetland v. Teleg. 
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In some of the States, as Virginia, Minnesota and Nebraska, 
statutes have been enacted, declaring in terms that telegraph com- 
panies shall not exempt themselves from liability for negligence by 
any clause or agreement contained in their printed blanks. 21 In 
others, as Kentucky, Mississippi, South Dakota and South Caro- 
lina, telegraph companies are, by statute, made common carriers, 
and, under those statutes, it is held that they cannot, by any means f 
restrict their liability for negligence. 22 

So at present we have in favor of the validity of the repetition 
clause, as far as concerns negligence in transmission, the English 
courts, the Supreme Court of the United States, and six of the 
States, 23 as against twenty-three States opposed to its validity. 24 

It must be remembered that, even in those States where the repe- 
tition clause is held a valid stipulation, it is held that it will not 
free the company from responsibility for gross negligence or for 
wilful misconduct. 25 

An examination of the authorities holding the repetition clause 
valid, and the reason for the decision, will be profitable. The chief 
argument, upon which the decision in a large part of the cases, es- 
pecially the older ones, is based, is that, on account of the delicacy 
of the instrument used and the liability to electrical disturbances 
and other dangers against which no foresight can provide, tele- 
graph companies should not be held to the strict accountability of 
common carriers; and hence should be allowed to contract against 

Co., 27 Iowa 433, 1 Am. Rep. 285 ; Aiken t. Teleg. Co., 69 Iowa 51, 58 Am. Rep. 
285 ; Western U. Teleg. Co. t. Adams, 87 Ind. 598, 44 Am. Rep. 776 (based partly 
on statute) ; Western U. Teleg. Co. v. Crall, 38 Kans. 679, 5 Am. St. Rep. 795; 
Ayer v. Teleg. Co., 79 Me. 493, 10 Atl. 495 ; De la Grange v. Teleg. Co., 25 La. 
Ann. 383 ; Reed v. Teleg. Co. 135 Mo. 661, 58 Am. St. Rep. 609, 34 L. R. A. 492 
(overruling Wann v. Teleg. Co., supra) ; Brown v. Teleg. Co., Ill N. C. 187, 32 
Am. St. Rep. 793, 17 L. R. A- 648 (overruling Lassiter v. Teleg. Co., supra) ; 
Eflrd v. Teleg. Co., (N. C.) 43 S. E. 825; Teleg. Co. v. Griswold, 37 Ohio 301, 41 
Am. St. Rep. 500 ; Marr y. Teleg. Co., 85 Tenn. 529, 3 S. W. 496 ; Pepper y. Teleg. 
Co., 87 Tenn. 554, 10 Am. St. Rep. 699 ; Womack y. Teleg. Co., 58 Tex. 614, 44 
Am. Rep. 614: Western U. Teleg. Co. y. Hearn, (Tex.) 13 S. W. 770; Western TJ. 
Teleg. Co. v. Brown, (Tex.) 75 S. W. 359; Wertz v. Teleg. Co., 7 Utah 446, 27 
Pac. 172, 13 L. R. A. 510 ; Gillis y. Teleg. Co., 61 Vt. 461, 15 Am. St. Rep. 917 ; 
Thompson y. Teleg. Co., 64 Wis. 531. 54 Am. Rep. 644 

2x See Connelley y. Teleg. Co., 100 Va. 51, 93 Am. St. Rep. 919, Acts 1899-00. p. 
724; Western U. Teleg. Co. y. Beale, 56 Neb. 415, 71 Am. St. Rep. 682; 2 Stim- 
son's Am. St. Law, Sec. 8951. 

-See Western U. Teleg. Co. y. Eubank, 100 Ky. 591, 66 Am. St. Rep. 361 ; 
Postal Teleg. Co. y. Wells. (Miss.) 35 Sou. 190; Kirby y. Teleg. Co.. 4 S. D. 105, 
46 A. M. St. Hep. 765, 30 L. R. A. 612. 

"California, Massachusetts, Maryland, Michigan, New York and Pennsylvania. 

21 Arkansas, Alabama, Georgia, Illinois, Indiana. Iowa, Kansas, Maine, Missouri, 
North Carolina, Ohio, Tennessee, Texas, Utah. Vermont, Wisconsin, and by sta- 
tute, Virginia, Kentucky, Mississippi, Minnesota, Nebraska, South Dakota and 
South Carolina. „ „„„ 

= 5 Hart v. Teleg. Co., 66 Cal. 579, 6 Pac. 637 ; Ellis v. Teleg. Co., 13 Allen 226 ; 
White v. Teleg. Co., 14 Fed. 710 ; Jones v. Teleg. Co., 18 Fed. 717. 
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negligence. 26 The argument, on its face, is worthless. It is the 
result of doubt in the minds of the judges, as to whether telegraph 
companies should be held to the same liability as common carriers. 
Having decided that they should not be so held, the learned judges 
jumped at the conclusion that they could limit their liability by 
contract, which conclusion, by no means, necessarily follows. It 
is now generally conceded that telegraph companies are not liable 
for errors or delays resulting from electrical disturbances or other 
uncontrollable causes, but how does this prove that they can escape 
responsibility for their negligence by contract? Public carriers 
of passengers are not insurers, still they cannot contract against 
their own negligence. 

Then many of the courts, with no reason of their own, have fol- 
lowed, as authority for their opinion, some of the early cases, in 
which the judges, impressed with the idea that telegraph companies 
were common earners, held that the repetition clause would re- 
lieve the company of all liability except for the failure to exercise 
due care. The cases are full of citations of cases so holding, which, 
of course, are no authority for the proposition that they can con- 
tract against their own negligence. 

The later cases upholding the repetition clause contain few rea- 
sons. They follow the old cases of their State, which belong to one 
of the two classes which we have been considering — that is, they 
are either based upon the fallacious argument that telegraph com- 
panies can contract against their own negligence because they are 
not common carriers, or they are no authority at all. In the later 
cases dissenting opinions abound. There are two notable instances, 
in Missouri and North Carolina, in which the courts have expressly 
overruled former decisions and laid down the law in strong opin- 
ions that the repetition clause is void. 27 

The great case in favor of the repetion clause is the Primrose 
Case™ decided by the United States Supreme Court in eighteen 
ninety three. This case many of the later cases have followed. 
It is worthy of notice that the decision is by a divided court, Jus- 

2«Thls was tlie sole ground, or the chief ground, (or the decltlon In the follow- 
ing cases : Western U. Teleg. Co. v. Carew, 15 Mich. 525, Allen's Cases 345 ; 
Ellis v. Teleg. Co., 13 Allen 226 ; Passmore v. Teleg. Co., 78 Pa. St. 442 ; Hart v. 
Teleg. Co., 66 Cal. 570, 56 Am. St. Rep. 119 ; United States Teleg. Co. v. Gilder- 
sleeve, 29 Md. 232, 96 Am. Dec. 519. 

27 Reed v. Teleg. Co., 135 Mo. 661, 58 Am. St. Rep. 609 ; Brown v. Teleg. Co., 
Ill N. C. 187, 32 Am. St. Rep. 793. 

"Primrose v. Teleg. Co., 154 V. S. 1. 
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tices Puller and Harlan dissenting, and Justice White being ab- 
sent. In support of his opinion, Justice Gray cites cases from 
Kentucky, Maryland, Pennsylvania, New York and Massachu- 
setts. The law of the Kentucky case has been changed by statute, 
and the case has been expressly overruled. The Maryland case 
and the Pennsylvania cases rest largely upon the fallacious argu- 
ment already considered. The Massachusetts cases follow an old 
case which is based upon the same argument. The New York 
cases are not carefully considered. There are a number of cases 
against the validity of the repetition clause that are not cited in the 
opinion, and there have been not a few decided since, directly repu- 
diating the Primrose Case. 

The chief reasoning of Justice Gray's opinion is upon the 
analogy between the case and a carrier case decided by the same 
court. 29 

The learned justice argues that, since in the Hart Case it was 
held that a common carrier could limit its liability for negligence 
by contract, to hold that a telegraph company could not likewise 
limit its liability would be to hold telegraph companies to a stricter 
liability than that of common carriers. The argument is a good 
one, but it is to be remembered that there is strong dissent from the 
Hart Case. 30 Moreover, the Primrose Case and the Hart Case are 
not exactly parallel. The decision of the Hart Case is that, where 
the shipper agrees with the carrier as to the value of the goods, 
for the purpose of fixing the amount of the freight, the shipper is 
estopped from afterwards setting up a higher value for the purpose 
of recovery for the loss of the goods. The case does not hold that, 
where the carrier, with the assent of the shipper, fixes a definite 
amount, not for purpose of valuation, beyond which he shall not 
be liable, it is a valid contract. Such contracts are entirely differ- 
ent, and are held void by the great weight of authority. 31 It is to 
this latter class of contracts that the repetition clause is analogous. 

The strongest argument made in favor of the repetition clause 
is that the company has the right to fix its charges and has fixed 
a higher rate, upon the payment of which it will assume the more 
extended liability, and that, when the sender chooses to send his 

2 »Hart v. E. Co., 112 U. S. 331. 

KSee Hutchinson on Carriers, Sec. 250. and cases there cited. 
"Louisville etc. E. Co. v. Wynn, 88 Tenn. 320; Hutchinson on Carriers, Sec. 
250, and other cases there cited. 
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message unrepeated rather than to pay the extra sum charged for 
repetition, he thereby admits that its accurate transmission is 
worth no more to him than the cost of sending. But, granting 
that there is free assent on the sender's part to the clause, the ar- 
gument must give way to consideration of public policy; one can- 
not, by assent, make a void contract valid. The telegraph com- 
pany should not be allowed to escape liability for the failure to 
perform a public duty merely because of a difference in charges. 

The cases in favor of the repetition clause all hold that tele- 
graph companies cannot, by such contract, exempt themselves 
from liability for gross negligence. But the rule that there is a 
difference between negligence and gross negligence has not now 
the support of the better authorities. To quote from the American 
and English Encyclopaedia of Law: 

"While not infrequent references are still found in judicial discussions 
to the subject of the classification of negligence into degrees, the tendency 
of modern authority and the weight of the best-considered cases are now 
opposed to this view, holding that every case of negligence, however de- 
scribed, is merely a failure to bestow the care and skill which the situation 
demands; and hence it is more accurate to call it simply negligence." 32 

So, if this view is accepted, the courts must hold, either that the 
repetition clause will exempt from all liability — which they would 
hardly do — or that it will exempt from none. 

The practical working of the repetition clause is worthy of 
consideration. It is well known that the greater number, almost 
all, of the messages sent are written on blanks which contain the 
repetition clause, and that these blanks are invariably given to the 
senders by the telegraph companies. In the hurry of sending a 
telegram one does not stop to read or consider the effect of the 
conditions printed on the blank, nor should he be expected to do 
so. It is forcibly argued by Breese, J., in Tyler v. Teleg. Co., 33 
that, if there is a contract here, the sender in entering into it is 
under a species of moral duress. 

What, after all, is the real purpose of the repetition clause? The 
answer is found in the opinion in Passmore v. Teleg. Co./ 4 — a 

M 21 Am. and Eng. Encyc. of Law, (E<3. 2) p. 459, and cases there cited; see also 
Wilson v. Brett, 11 M. & W. 113 ; Milwaukee etc. B. Co. v. Arms, 91 U. S. 494 ; 
Tel. Co. v. Griswold, 37 Ohio St. 301, 41 Am. Eep. 500 ; Reed v. Teleg. Co., 135 
Mo. 661, 58 Am. St. Rep. 609. 

M 60 111. 421, 14 Am. Rep. 38. 

M 78 Pa. St. 238. 
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case which upholds the repetition clause and upon which the Prim- 
rose Case largely rests. Hare, J., delivering the opinion of the 
court, says: 

"Nor am I inclined to think will any stipulation against liability be 
valid, which has the pecuniary interest of the corporation as its sole object, 
and takes away a safeguard from the public without giving anything in 
return." 

Again, Lurton, J., in Marr v. Teleg. Co.,™ says : 

"We hold that this stipulation constitutes but an artful device, by which 
the consequence of their own negligence is thrown upon the shoulders of 
their customers, and they are enabled to conduct business with no respon- 
sibility, beyond that of the most trivial character, for their own want of 
due care." 

Indeed, if the repetition clause were held valid generally, the 
telegraph companies, exercising, as they do, a practical monopoly, 
would be allowed to conduct an enormous and profitable business 
with no risk; for, if they failed in the performance of their duty, 
they would be bound merely to return the money paid them for the 
transmission of the message, and would be in the same position 
as if the contract had never been made. It is absurd to say, in one 
breath, that telegraph companies are bound to serve the public, 
and in another that they are subject to no liability for a breach of 
this duty. 

There is no more reason why telegraph companies should be al- 
lowed to contract against their own negligence than common car- 
riers. Both are public servants; their efficient service is essential 
to the welfare of the public. Both secure many privileges, chief 
of which is the right of eminent domain; and both are bound to 
the performance of certain duties and to the consequent liability 
arising from failure to perform those duties, which liability they 
should not be allowed to escape even by contract. When the art of 
telegraphing was young and the liability of error was great, there 
was some reason for a less rigid application of the rules of law 
to telegraph companies. But now that the art has reached a high 
degree of perfection, there are comparatively but few errors made, 
and there is small excuse for errors, so that the telegraph no lon- 
ger needs the protection of the law. Moreover, telegraph com- 
panies are amply protected from excessive claims by the law in 

M 85 Tenn. 529, 3 S. W. 496. 



1904.] LIABILITY OF TELEGRAPH COMPANIES. 405 

regard to the measure of damages, holding them liable in special 
damages beyond the price charged for transmission only when they 
have notice of the probable consequences of their breach of duty. 38 
So, by the weight of authority, on principle, and by analogy 
to the contracts of common carriers, the repetition clause is in- 
valid. Holding it so is to the best interests of the public, and 
works no unjust hardship upon the telegraph companies. 

THE INSURANCE CLAUSE. 

Another clause printed on the back of telegraph blanks is that 
the company shall not be liable 

"for mistakes or delays in the transmission or delivery, or for non-deliv- 
ery, of any repeated message beyond fifty times the sum received for send- 
ing the same, unless specially insured." 

Then follows a statement of the insurance rate, which is gen- 
erally payment, in addition to the regular charge for repeated 
messages, of one per cent on the agreed amount of the risk, for a 
distance not exceeding one thousand miles, and two per cent for 
any. greater distance. This clause has rarely been construed by 
the courts, since few messages are insured, and, where they are 
insured, errors or delays are rare. But the same principles are 
involved as in the repetition clause; and those courts which up- 
bold the validity of the repetition clause, hold, or would hold, the 
insurance clause a valid stipulation, while those which repudiate 
the repetition clause hold, or would hold, this clause contrary to 
public policy and void. 37 The latter seems the more reasonable 
doctrine. The contractual effect of the clause is nothing more 
than a limitation created by the telegraph company upon the 
amount of its liability, which is contrary to public policy in the 
case of telegraph companies, as in the case of common carriers. 38 

LIMITATION ON LIABILITY FOR NIGHT MESSAGES. 

The stipulation on the back of the blanks used for night mes- 
sages, that 

"the company will not be liable for mistakes or delays in the transmission 
or delivery, or for non-delivery, of any message beyond the amount received 
by the said company for sending the message," 

s6 See Measure of Damages, infra. 

^For validity of, See MacAndrews v. Teleg. Co., 17 Com. B. 3, Allen's Cases 
38; Reddington v. Teleg. Co., 107 Cal. 317, 48 Am. St. Rep. 132. 

Against validity of, See Tyler v. Teleg. Co., 60 111. 421, 14 Am. Rep. 38 ; Brown 
v. Teleg. Co., Ill N. C. 187. 32 Am. St. Rep. 7A3, 17 L. R. A. 648. 

s8 Cf. Wescott t. Pargo, 61 N. Y. 542 ; United States Express Co. v. Bachman, 
28 Ohio St. 144 ; Hutchinson on Carriers, Sec. 250. 
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has been uniformly held unreasonable and void as an attempt to 
evade all liability. 39 The argument that telegraph companies 
should be allowed to make such contracts in regard to night mes- 
sages, because they are not obliged to serve the public at night, is 
of no value; it might as well be contended that telegraph com- 
panies can limit their liability for day messages, because they are 
not obliged to come into existence. 40 

THE CIPHER CLAUSE. 

The validity of the stipulation, that the company shall not be 
liable "for error in cipher or obscure messages" beyond the amount 
received for transmission, involves the question of the measure of 
damages in case of cipher messages, and will be considered later. 

LIABILITY LIMITED TO OWN LINE. 
"And the company is hereby made the agent of the sender, without lia- 
bility, to forward any message over the lines of any other company when 
necessary to reach its destination." 

As a telegraph company becomes liable beyond its own line only 
by contract, this clause is merely a caution against the implication 
of such contract, and not an attempt to limit liability. 41 

THE CLAIM CLAUSE. 

The clause providing that 
"the company will not be liable for damages or statutory penalties in 
any case where the claim is not presented in writing within sixty days [or 
other reasonable period] after the message is filed with the company for 
transmission," 

is generally held valid, where properly made a part of the con- 
tract. 42 

"•Candee v. Teleg. Co., 34 Wis. 471, 17 Am. Rep. 452 ; True v. Teleg. Co., 60. 
Me. 9, 11 Am. Rep. 156; Bartlett v. Teleg. Co., 62 Me. 209, 16 Am. Rep. 437; 
Pinckney v. Teleg. Co., 19 S. C. 73, 45 Am. Rep. 765 ; Harkness v. Teleg. Co., 73 
Iowa 190, 5 Am. St. Rep. 672. But see Western U. Teleg. Co. v. Nell, 57 Tex. 
283, which holds valid a stipulation on the back of a night message limiting the 
liability to ten times the cost of transmission. 

40 See Gray on Communication by Telegraph, Sec. 50. 

"See cases cited supra I., footnote (19). 

"Sixty days, valid : Young v. Teleg. Co., 65 N. Y. 163 ; Hill v. Teleg. Co., 85 
Ga. 425, 21 Am. St. Rep. 166 ; Western U. Teleg. Co. v. Daugherty, 54 Ark. 221, 
26 Am. St. Rep. 33: Harris v. Teleg. Co.. 121 Ala. 519, 25 Sou. 910; Kirby v. 
Teleg. Co., 4 S. D. 105, 46 Am. St. Rep. 765 ; Lewis v. Teleg. Co., 117 N. C. 436. 
23 S. E. 319 ; Wolf v. Teleg. Co., 62 Pa. St. 83, 1 Am. Rep. ?87 ; Albers v. Teleg. 
Co., 98 Iowa 51, 66 N. W. 1040. Thirty days, valid: Beasley v. Teleg. Co., 39 
Fed. 181 ; Cole v. Teleg. Co., 33 Minn. 227, 22 N. W. 385 ; Teleg. Co. v. Dunfield, 
11 Colo. 335, 18 Pac. 34. Twenty days, vaUd: Helmen v. Teleg. Co., 57 Wis. 
562, 16 N. W. 32. Ninety days, valid: Baldwin v. Teleg. Co., (Tex.) 33 S. W. 
890; Burges v. Teleg. Co., 92 Tex. 831, 71 Am. St. Rep. 833. (By Texas statute 
limitation of less than ninety days is void.) 

But see, sixty days, void : Western U. Teleg. Co. v. Eubanks, 100 Ky. 591, 38 
S. W. 1068, 36 L. R. A. Til; Davis v. Teleg. Co., (Ky.) 54 S. W. 849, 92 Am. St. 
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The reasonableness of the stipulation is apparent. Its object is 
that the company, while the occurrence is recent, may ascertain 
the facts and know whether to acquiesce in or to defend the claim. 
It does not lessen the liability of the company, nor does it create 
a new statute of limitations, as is sometimes contended, for, after 
filing the notice, the claimant may delay his suit to any time within 
the period of the statute of limitations. 

It seems that the requirement of notice must not be strictly ap- 
plied, but only where it is reasonable, that each case should stand 
on its own bottom. 43 The plaintiff must have had ample time to 
find out the amount of his damages and to present his claim. 
Sixty days are generally sufficient time; but there may be cases in 
which the plaintiff may not know that he has been damaged soon 
enough to comply with the stipulation, as where the action is 
brought by the addressee for failure to forward or deliver the mes- 
sage, 44 or he may not have time to ascertain the amount of his 
damages. 45 In such cases the plaintiff should not be deprived of 
his right to sue. Most of the cases cited in opposition to the claim 
clause rest upon such facts. Others are based upon the idea that 
telegraph companies are commo carriers, and hold the claim clause 
an attempt to limit liability, which latter proposition is unsound. 
So there is but little direct authority in opposition to the claim 
clause. 

In Western U. Teleg. Co. v. Cobbs** the clause in question read 
simply that all claims should be presented within sixty days, and 
the court held that the word claim meant only damages, and did 
not include statutory penalties. Several cases, following this de- 
cision blindly, have held the claim clause void as to statutory 
penalties. 47 But the more carefully considered cases have laid 
down the more reasonable doctrine that the claim clause is valid in 

Rep. 371 ; Western U. Teleg. Co. v. Kemp, 44 Neb. 194, 48 Am. St. Rep. 723 ; Pa- 
cific Teleg. Co. v. Underwood, 37 Neb. 315, 40 Air . St. Rep. 491 ; Francis v. Teleg. 
Co., 58 Minn. 252, 49 Am. St. Rep. 507. 25 L. R. A. 406 ; Western U. Teleg. Co. v. 
Yopst, 118 Ind. 248, 3 L. R. A. 224. Thirty days, void : Herron v. Teleg. Co., 90 
Iowa 129, 57 N. W. 696: Johnston v. Teleg. Co., (Ga.,) 33 Fed. 362. 

"Beasley v. Teleg. Co., 39 Fed. 18. 

"Francis v. Teleg. Co.. 58 Minn. 252, 49 Am. St. Rep. 507, 25 L. R. A. 406 ; 
Johnston v. Teleg. Co., 33 Fed. 362. 

"Herron v. Teleg. Co., 90 Iowa 129, 57 N. W. 696 ; Conrad v. Teleg. Co., 162' 
Pa. St. 204, 29 Atl. 888. (Here the message was sent from Philadelphia to 
Shanghai.) 

"47 Ark. 344, 1 S. W. 558. 

"Western U. Teleg. Co. v. James, 90 Ga. 254, 16 S. E. 83 ; Mathews v. Teleg. 
Co., 94 Ga. 338, 47 Am. St. Rep. 167; Western U. Teleg. Co. v. McKibben, 114 
Ind. 511, 14 N. E. 894. 
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regard to claims for statutory penalties as well as in regard to 
those for damages. 48 

It is held that bringing the action within the period of the stip- 
ulation is sufficient compliance therewith. 49 

ASSENT TO THE LIMITATIONS. 

As said before, the sender is not bound by the limitations, which 
we have been considering, unless he assents to them. Mere notice 
to him is not enough; there must be some evidence of an express 
contract. If the sender writes the message on the telegraph com- 
pany's blank, he is bound by all the reasonable conditions and 
limitations upon it, unless some fraud, as fine print, is practiced 
upon him. 50 And it has been held that, where a message is writ- 
ten on a blank of the Postal Telegraph Company, and accepted 
and forwarded by the Western Union Telegraph Company, both 
the sender and the company are bound by the conditions of the 
blank. 51 It was held in Kiley v. Teleg. Co., 62 that where a mes- 
sage was written on a mutilated blank, the portion of the condi- 
tions remaining was sufficient to put the sender on notice, and so 
to bind him by them. 

If a message is delivered to the forwarding agent by telephone, 
or written on a blank piece of paper, and accepted by him, the sen- 
der is not bound by the limitations usually imposed by the tele- 
graph company, as the repetition clause and claim clause, even 
though he knew of them. 53 And this is true, even though the operator 
before forwarding the message, copies it upon, or attaches it to, 
one of the blanks of the company. 54 The reason for the require- 

"Western U. Teleg. Co. v. Jones, 95 Ind. 228, 48 Am. St. Rep. 713 ; Albers v. 
Teleg. Co., 98 Iowa 51, 66 N. W. 1040; Kirby v. Teleg. Co., 7 S. D. 623, 65 N. W. 
37, 30 L. R. A. 621. 

"Western U. Teleg. Co. v. Henderson, 89 Ala. 510, 18 Am. St. Rep. 148 ; West- 
ern U. Teleg. Co. v. Mellon (Tenn.), 33 S. W. 725; Western U. Teleg. Co. v. 
Crawford, (Tex.) 75 S. W. 843; Western U. Teleg. v. Trumbull, (Ind. App.) 27 N. 
C. 313. 

'"Western U. Teleg. Co. v. Carew, 15 Mich. 525, Allen's Cases 345 ; Passmore 
v. Teleg. Co., 78 Pa. St. 238 ; Young v. Teleg. Co., 65 N. Y. 63 ; Grlnnel v. Teleg. 
Co., 133 Mass. 299, 18 Am. Rep. 485 ; Beasley v. Teleg. Co., 39 Fed. 181 ; Prim- 
rose t. Teleg. Co., 154 U. S. 1. But see Pacific Teleg. Co., v. Underwood, 37 Neb. 
317, 40 Am. St. Ren. 491 ; Tyler v. Teleg. Co., 60 111. 421, 14 Am. Rep. 45. (Here 
assent of sender — held, question for jury.) 

51 Western U. Teleg. Co. t. Waxelbaum, (Ga.) 39 S. B. 443; Young v. Teleg. 
Co., (S. C.) 43 S. E. 448.. 

K 109 N. Y. 231. 

M Carland v. Teleg. Co., 118 Mich 369, 43 L. R. A. 280 ; Pearsall v. Teleg. Co., 
124 N. Y. 256, 21 Am. St. Rep. 662 ; Beasley t. Teleg. Co., 39 Fed. 181 ; Harris v. 
Teleg. Co., 121 Ala. 519, 25 Sou. 910; Anderson t. Teleg. Co., 84 Tex. 17, 19 S. 
W. 285. But see Clement v. Teleg. Co., 137 Mass. 463 ; Western U. Teleg. Co. v. 
Buchanan, 35 Ind. 429, 9 Am. Rep. 744. 

"Anderson v. Teleg. Co., 84 Tex. 17, 19 S. W. 285 ; Harris v. Teleg. Co., 121 
Ala. 519, 25 Sou. 910. 
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ment of special, express contract to constitute assent to these condi- 
tions is the same as that found in carrier law — that the law looks 
with disfavor upon any restrictions or limitations imposed upon 
the liability for breach of a public -duty. 

The question, whether the addressee is bound by the stipulations 
of the sender's contract, presents some difficulty. If the basis of 
his action is the contract made by the sender, as his agent, 65 or 
for his benefit, 56 clearly he is bound by all the valid conditions of 
the contract. But, when his action is a tort action for damages 
suffered through the company's negligence, there is conflict of opin- 
ion. The position taken by the courts on this question depends 
upon the ground upon which they put the addressee's right to sue. 
If the company's negligence is regarded broadly as the breach of 
a public duty, separate and apart from the contract of transmis- 
sion, it is naturally decided that the addressee's right is in no way 
affected by the terms of the contract. 67 The other view, which is 
more consonant with the principles of law, is that, though telegraph 
companies are public servants, their duty to individuals in regard 
to messages, and their liability resulting from the breach of this 
duty, grow out of the contract of transmission, and that, while the 
breach of duty is a tort, the liability for the breach should not be 
extended beyond the valid restriction already placed upon it by 
the contract, out of which both duty and liability arise. 68 

The limitation imposed by contract upon the liability of the 
initial company does not enure to the benefit of the connecting 
company, unless there actually exists the relation of agency be- 
tween them. 69 

[TO BE CONTINUED.] 

University of Virginia,. Graham B. Smedley. 

M Coit v. Teleg. Co., 130 Cal. 657, 80 Am. St. Rep. 153; Herron v. Teleg. Co., 
90 Iowa 129, 57 N. W. 696. 

"Beasley v. Teleg. Co., 39 Fed. 181 ; Manier v. Teleg. Co., 94 Tenn. 442, 29 S. 
W. 732. 

"Tobln v. Teleg. Co., 146 Pa. St. 375, 28 Am. St. Rep. 802 ; Webb v. Teleg. Co., 
169 111. 610, 61 Am. St. Rep. 207; Western U. Teleg. Co. v. McKibben, 114 Ind. 
511, 14 N. B. 894 ; Western U. Teleg. Co. v. Rlchman, (Pa.) 8 Atl. 171. 

« Western U. Teleg. Co. v. Nell, 57 Tex. 283, 44 Am. Rep. 589 ; Western U. 
Teleg. Co. v. James. 90 Ga. 254, 16 S. E. 83: Western U. Teleg. Co. v. Waxel- 
baum, (Ga.) 39 S. E. 443; Western U. Teleg. Co. v. Van Cleeve, 107 Ky. 464, 92 
Am. St. Rep. 366; Flndlay v. Teleg. Co., 64 Fed. 459. 

'•Squire v. Teleg. Co., 98 Mass. 232. 



